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INTRODUCTION 

“Everything affecting the gopher tortoise’s habitat affects the tortoise 

and… eventually affects all other organisms in its ecosystem. Efforts to save the 

gopher tortoise are really a manifestation of our desire to preserve intact, 

significant pieces of the biosphere.”  

—Dr. George W. Folkerts, Auburn University, Alabama1 

 

The ancestors of the gopher tortoise (Gopherus polyphemus) belonged to a group of land 

tortoises that originated in western North America millions of years ago.2 At least twenty-three 

species of tortoises are known to have existed in North America since that time, but only five 

species remain today.3 Of the five North American tortoise species, the gopher tortoise is the 

only one found east of the Mississippi River.4 

The gopher tortoise habitat extends throughout the southern half of Georgia, the 

southernmost parts of Mississippi and Alabama, and very small portions of Louisiana and South 

Carolina.5 In Florida, gopher tortoises are widely distributed, they are found in parts of all sixty-

seven counties.6 However, most gopher tortoises live in north-central Florida and southern 

Georgia.7 Their current range in south Florida is limited because of unsuitable habitat and 

increased urbanization.8 These locations contain the last fragments of the once expansive 

longleaf pine ecosystem, which provides ideal conditions for the gopher tortoise’s survival.9  

                                                           
1 Gopher Tortoise Council, http://www.gophertortoisecouncil.org/about-the-tortoise/ (last visited Nov. 22, 2015).  
2 Id. 
3 Id.  
4 Gopher Tortoise Management Plan, Florida Fish and Wildlife Conservation Commission, (1), (2012), 

http://myfwc.com/media/2286685/GT-Management-Plan.pdf (last visited Nov. 22, 2015).  
5 Blake Hudson, Promoting and Establishing the Recovery of Endangered Species on Private Lands: A Case Study 

of the Gopher Tortoise, 18 Duke Envtl. L. & Pol'y F. 163, 164 (2007). 
6 Gopher Tortoise Management Plan, supra note 4, at 2. 
7 Gopher Tortoise Council, supra note 1.  
8 Gopher Tortoise Management Plan, supra note 4, at 2. 
9 Hudson, supra note 5.  
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The gopher tortoise is designated as the official state tortoise of Florida.10 Originally state 

listed as threatened in 1975, the gopher tortoise was reclassified as a species of special concern 

in 1979, when Florida’s imperiled species listing criteria was modified. The gopher tortoise 

status classification remained unchanged for nearly three decades.11 Associated with the 

Biological Status Report (BSR) published in 2006, and the approval of the original management 

plan, the gopher tortoise was reclassified as threatened in 2007.12  

Gopher tortoises have different levels of legal protection depending on where they live.13 

The gopher tortoise has state protection in Georgia and South Carolina; it has federal protection 

in Louisiana and Mississippi; and it has federal protection in parts of Alabama.14 As of this 

writing, in Florida, the gopher tortoise is currently considered a candidate species under the 

Endangered Species Act (ESA).15 All five species of sea turtles found in Florida are federally 

endangered or threatened and are managed under the ESA, whereas the gopher tortoise has state 

protection.16  

Gopher tortoise populations have declined by as much as eighty percent over the last 

hundred years.17 There are multiple factors threatening the gopher tortoise’s existence.18 The 

biggest threat to its existence is loss of habitat.19 Other threats include Florida not burning when 

it is supposed to,20 invasive species,21 predation on nests,22 slow to sexually mature,23 low 

                                                           
10 Fla. Stat. Ann. § 15.03861 (West). 
11 Gopher Tortoise Management Plan, supra note 4, at 3. 
12 Id.  
13 Gopher Tortoise Council, supra note 1.  
14 Id.   
15 Gopher Tortoise Management Plan, supra note 4.  
16 Lindsay Rowena, Please learn the difference between tortoises and sea turtles, say Florida wildlife officials, 

Christian Science Monitor, http://www.csmonitor.com/Environment/2015/0406/Please-learn-the-difference-

between-tortoises-and-sea-turtles-say-Florida-wildlife-officials-video (last visited Nov. 22, 2015).  
17 Gopher Tortoise, Southern Forests for the Future, http://www.seesouthernforests.org/case-studies/gopher-tortoise 

(last visited Nov. 22, 2015).  
18 Gopher Tortoise Council, supra note 1.  
19 Id.   
20 Id.  
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percentage of babies making it to adulthood,24 and drowning in water.25 Gopher tortoises are 

referred to as keystone26 species.27 Elaboration of this and discussion of their importance will be 

discussed further into the paper. Some researchers predict that gopher tortoises could be extinct 

in Florida by the year 2025.28 Gopher tortoise extinction is a major problem that must be dealt 

with now before it is too late.29  

Part I of this paper will provide a background overview of the gopher tortoise. It will 

discuss the evolution of the regulatory responses to protect the gopher tortoise. It will then 

briefly discuss the gopher tortoise’s ecological significance to Florida’s ecosystem, and threats to 

its existence. Part II will discuss the existing legal framework of the relevant federal laws and 

current state protections. The first portion of the legal framework will discuss the sections of the 

ESA pertaining to the gopher tortoise, Section 4, Listing a species and two subsections in Section 

4. Two other sections of the ESA will also be addressed: Section 9, Prohibition; and Section 10, 

Exceptions to the take provision. The final portion of the legal framework will discuss existing 

Florida state protection, the Gopher Tortoise Management Plan.  

Part III will discuss the proposal for giving the gopher tortoise endangered species 

protection. The first section will propose possible amendments to the listing process, and a better 

                                                                                                                                                                                           
21 Southern Forests for the Future, supra note 17.  
22 Gopher Tortoise Management Plan, supra note 4, at 2. 
23 Id. p. 1 
24 Southern Forests for the Future, supra note 17.  
25 Rowena, supra note 16.  
26 A keystone species is a plant or animal that plays a unique and crucial role in the way an ecosystem functions. 

Without keystone species, the ecosystem would be dramatically different or cease to exist altogether. 

The contributions of a keystone species are large compared to the species' prevalence in the habitat. A keystone 

species' disappearance would start a domino effect. Other species in the habitat would also disappear and 

become extinct. The keystone species' disappearance could affect other species that rely on it for survival. Without 

the keystone species, new plants or animals could also come into the habitat and push out the native species. 

National Geographic, http://education.nationalgeographic.com/encyclopedia/keystone-species/ (last visited Nov. 22, 

2015).  
27 Gopher Tortoise, Florida Fish and Wildlife Conservation Commission, 

http://myfwc.com/wildlifehabitats/managed/gopher-tortoise/ (last visited Nov. 22, 2015). 
28 Hudson, supra note 5, at 163. 
29 Id.   
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way to implement the Candidate Conservation Agreement. The second section will discuss how 

exceptions to the take provision should not be applicable to private landowners. It will then 

discuss implementing civil liability to landowners. The last section of the proposal will discuss 

possible revisions to the gopher tortoise management plan, and any additional conservational 

efforts that could be made to save the gopher tortoise. The gopher tortoise is a keystone species 

that deserves endangered species act protection in addition to its existing state protection if it is 

going to be preserved for future generations.  

I. GOPHER TORTOISE OVERVIEW 

Gopher tortoises, are referred to as “gophers.”30 They can grow up to fifteen inches long, 

and their weight varies from eight to fifteen pounds.31 Gopher tortoises have long life spans.32 

Estimations for wild tortoises range from forty to sixty years, while tortoises in captivity have 

been estimated to live up to a hundred years.33 Gopher tortoises have dark-brown to grayish-

black terrestrial turtles.34 Their limbs are very stout and strong, with wide flat claws.35 The shell 

of the tortoise is an outgrowth of the skeleton, and is their major means of protection.36  

The sex of a gopher tortoise can usually be determined by their shell dimensions.37 

Female tortoises are slightly larger than males, and when they mature, male tortoises are usually 

distinguished from females by their concave lower shell (plastron).38 A major threat to gopher 

                                                           
30 Gopher Tortoise Council, supra note 1.  
31 North Florida Ecological Services Office, U.S. Fish & Wildlife Service, 

http://www.fws.gov/northflorida/gophertortoise/gopher_tortoise_fact_sheet.html (last visited Nov. 22, 2015).  
32 http://www.seesouthernforests.org/case-studies/gopher-tortoise 
33 Rebecca Bolt, Gopher Tortoise, http://www.nbbd.com/gophertortoise/ (last visited Nov. 22, 2015).  
34 Species Profile for Gopher tortoise, U.S. Fish & Wildlife Service, 

http://ecos.fws.gov/speciesProfile/profile/speciesProfile.action?spcode=C044 (last visited Nov. 22, 2015).  
35 Bolt, supra note 33.  
36 Id.  
37 Species Profile for Gopher tortoise, supra note 34.  
38 Gopher Tortoise Council, supra note 1.  
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tortoise is their slowness to reach sexual maturity.39 They usually take around ten to twenty years 

to sexually mature.40 They also have a low reproductive rate, which also adds to their 

vulnerability.41  

Gopher tortoises usually breed in the months of April to June, but male tortoises may 

attempt to mate into late summer or even the fall.42 Female tortoises will usually lay one clutch43 

of eggs per year.44 The incubation period for eggs is approximately eighty to one hundred days.45 

Gopher tortoise eggs have temperature dependent sex determination.46 This means when the eggs 

are laid, they are neither male nor female.47 The sex of the offspring is determined by the 

temperature of the sand or dirt where the nest is incubating.48 If the temperature is above 30° C 

(85° F), the hatchling tortoises will be females.49 Temperatures below 30° C produce males.50   

Gopher tortoises will usually lay between five to nine eggs.51 They lay their eggs at the 

entrance of their burrows, for the eggs to capture heat, this also makes it easy for predators to eat 

the eggs.52 Naturally occurring fires play a crucial role in maintaining gopher tortoise nesting 

areas.53 This is because the fires open up the canopy and promote the growth of herbaceous 

                                                           
39 North Florida Ecological Services Office, supra note 31.  
40 Id.  
41 Id. 
42 Gopher Tortoise Council, supra note 1.  
43 A clutch of eggs refers to all the eggs produced by birds, amphibians, or reptiles, often at a single time, 

particularly those laid in a nest of eggs per year. Wikipedia, https://en.wikipedia.org/wiki/Clutch_(eggs) (last visited 

Nov. 22, 2015).  
44 Gopher Tortoise Council, supra note 1.  
45 Gopher Tortoise Management Plan, supra note 4, at 1. 
46 Bolt, supra note 33.  
47 Id.  
48 Id.  
49 Id.  
50 Id.  
51Gopher Tortoise Management Plan, supra note 4, at 1. 
52 North Florida Ecological Services Office, supra note 31.  
53 Hudson, supra note 5, at 163. 
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plants.54 Lack of prescribed fire or suppression of natural fires also results in canopy closure and 

reduced tortoise forage plants.55  

Nest predation is usually very high, and an individual female tortoise may produce a 

successful nest as infrequently as once in ten years.56 Predators on nests include raccoons, grey 

foxes, striped skunks, armadillos, opossums, coachwhip snakes, Eastern indigo snakes, and other 

various raptors.57 Young gopher tortoises are vulnerable to predation until their shell hardens at 

about six to seven years of age.58 Only about three to five percent of young tortoises typically 

survive into adulthood, further emphasizing the gopher tortoise’s vulnerability and need for 

federal protection.59  

Gopher tortoises mainly feed on low-growing plants that require an abundant amount of 

sunlight.60 Primarily herbivorous creatures, grasses and legumes make up the bulk of their diet.61 

However, they also eat mushrooms, saw palmetto berries, prickly pear cactus pads (the pad, 

flower, and cactus), flowers, fruits such as blackberries, blueberries, gopher apples, and other 

low-growing fruits.62 Generally, their feeding is confined within 164 feet of their burrow, but a 

gopher tortoise may travel up to 328 feet from its burrow for specific forage requirements.63 

Gopher tortoises spread seeds of many plants in their droppings, which plays an important role in 

the Florida ecosystem.64  

                                                           
54 Id.  
55 Gopher Tortoise Management Plan, supra note 4, at 5.  
56 Gopher Tortoise Council, supra note 1.  
57 Save Our Big Scrub Inc., and Wild South, Petition to List the Eastern Population of the Gopher Tortoise as a 

Threatened Species, http://www.fws.gov/northflorida/GopherTortoise/90 

Day_Finding/20060113_ltr_SOBS%20Petition.pdf (last visited Nov. 22, 2015).  
58 Gopher Tortoise Council, supra note 1.  
59 North Florida Ecological Services Office, supra note 31.  
60 Gopher Tortoise Council, supra note 1.  
61 Id.  
62 North Florida Ecological Services Office, supra note 31.  
63 Gopher Tortoise Management Plan, supra note 4, at 2. 
64 North Florida Ecological Services Office, supra note 31.  
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The gopher tortoise can live in a wide range of upland habitats.65 Three environmental 

conditions characterize the most suitable habitat: (1) the presence of well drained, sandy soil 

which allows for easy burrowing; (2) an abundance of herbaceous ground cover for food; and (3) 

a generally open canopy and sparse shrub covet which allows sunlight to reach the ground for 

nesting.66 The gopher tortoise is commonly associated with longleaf pine and xeric oak 

sandhills.67 They also live in scrub, xeric hammock, pine flatwoods, dry prairie, coastal 

grasslands and dunes along beaches, and mixed hardwood-pine communities.68 Gopher tortoises 

can also live in other habitats, such as pastures, old fields and grassy roadsides.69  

A. History of Legal Protection 

 In the 1980s, Florida outlawed the harvest of tortoises, banned the use of gasoline to 

collect rattlesnakes from gopher tortoise burrows, and banned tortoise races.70 In 2007, the 

gopher tortoise's protection status in Florida was upgraded from a species of special concern to a 

threatened species.71 A “species of special concern” is a species that will “face a moderate risk of 

extinction in the future72,” whereas a “threatened” species is “any species which is likely to 

become an endangered species within the foreseeable future throughout all or a significant 

portion of its range.”73 

In Florida, gopher tortoises are protected under Chapter 68A - 27.003, FL Administrative 

Code.74 The code states “No person shall take, attempt to take, pursue, hunt, harass, capture, 

possess, sell or transport any gopher tortoise or parts thereof or their eggs, or molest, damage, or 

                                                           
65 Save Our Big Scrub Inc., supra note 57, at 4. 
66 Id.at 4 
67 Id. p.5  
68 Id.p.5 
69 Gopher Tortoise Council, supra note 1.  
70 Id.  
71 Gopher Tortoise Management Plan, supra note 4, at 3.  
72 Hudson, supra note 5, at 163. 
73 16 U.S.C.A. § 1532(20) (West) 
74 Fla. Amin. Code, Chapter 68A - 27.003. 
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destroy gopher tortoise burrows, except as authorized by Commission permit…for specific 

actions which may impact gopher tortoises and their burrows…Permits will be issued based 

upon whether issuance would further management plan goals and objectives.”75  

 What this means is the gopher tortoises’ burrow is protected under state law.76 

Additionally, gopher tortoises’ must be relocated before any land clearing or development takes 

place, and property owners must obtain permits from the Fish and Wildlife Conservation 

Commission (FWC) before capturing and relocating tortoises.77 It also means permits are 

required to study gopher tortoises.78  

 Chapter 68A - 27.0001, FL Administrative Code states “The purpose and intent of this 

rule chapter…may be managed to be compatible with…species protection measures,…to 

conserve or improve the status of endangered and threatened species in Florida, to effectively 

reduce the risk of extinction,…accurately identifies endangered and threatened species that are in 

need of special actions to prevent further imperilment,…identifies a framework for developing 

management strategies and interventions to reduce threats causing imperilment, and that will 

prevent species from being threatened to such an extent that they become regulated and managed 

under the federal Endangered Species Act of 1973, as amended, 16 U.S.C. §1531 et seq.” 

B. Ecological Significance and Threats to Its Existence 

This section will discuss the ecological significance of the gopher tortoise. It will then 

transition into discussion of the damaging factors affecting the gopher tortoises’ existence, and 

therefore concluding ESA protection is needed in order to save it from extinction. The burrow is 

                                                           
75 Fla. Admin. Code, Chapter 68A -27.003(2)(d)(3).  
76 Gopher Tortoise, supra note 27.  
77 Id.  
78 Bolt, supra note 33.  
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arguably the most important feature of gopher tortoise biology.79 With their strong elephant-like 

back legs and front feet specialized for digging, gopher tortoises’ are well-adapted for 

burrowing.80 The burrows provide gopher tortoises with protection from predators, by 

maintaining a fairly constant environment inside that is not too hot or too cold, not too humid, or 

too dry.81 

Gopher tortoises spend most of their lives in their burrows.82 Each tortoise will dig and 

use several burrows within its home range.83 The burrows are around ten feet deep, and are from 

twenty-five to thirty-five feet long, although they can be much longer.84 Gopher tortoises dig 

deep burrows for shelter and to forage on low-growing plants.85 They are able to turn around at 

any point within their burrow, and the burrow width is a good indicator of the size and age of the 

tortoise.86 Well-drained, sandy soils allow the tortoise to easily dig burrows, and the open canopy 

allows the passage of sunlight necessary for the development of low, herbaceous plant growth 

for food.87 Although considered primary gopher tortoise habitat, as well as primary habitat for 

other numerous threatened and endangered species, the longleaf pine ecosystem has declined 

significantly.88 It is estimated that the longleaf pine habitat has been reduced by as much as 

96%.89 Declines in gopher tortoise population directly correlate with loss of their habitat.90  

                                                           
79 Id.  
80 North Florida Ecological Services Office, supra note 31.  
81 Id.  
82 Id. 
83 Bolt, supra note 33.  
84 Southern Forests for the Future, supra note 17.  
85 Gopher Tortoise, supra note 27. 
86 Gopher Tortoise Council, supra note 1.  
87 Hudson, supra note 5, at 164. 
88 Id. 
89 Id. 
90 Id. 
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It was previously mentioned that gopher tortoises are referred to as a keystone 

species.91 Over three hundred species of invertebrates, and sixty species of vertebrates have been 

documented using gopher tortoise burrows.92 Just some of those species include black pine 

snakes, gopher frogs, Florida mice, foxes, skunks, opossums, rabbits, quail, armadillos, 

burrowing owls, snakes, lizards, frogs, toads.93 These species use the tortoises’ burrows to escape 

predators, fire, and bad weather.94  

Some of these species cannot survive without the protections the burrows provide, and 

many of the species that use the burrows are listed as threatened or endangered under the ESA.95 

The gopher tortoise burrow has tremendous value in the ecosystem.96 Protecting the gopher 

tortoise population helps protect all the species that depend on the gopher tortoises burrows 

they create.97 Unfortunately, gopher tortoises usually prefer high and dry sandy areas, which are 

heavily sought for commercial and residential development.98 

Habitat fragmentation of rural areas near roads and increased vehicular traffic due to 

urban development, have resulted in increased road mortality of gopher tortoises, who are often 

drawn to roadsides because of available food.99 Formerly large tortoise populations in the 

northern peninsula have been depleted by agriculture, human predation, and increasing urban 

development.100 In central Florida, urban growth and development, phosphate mining, and citrus 

                                                           
91 Gopher Tortoise, supra note 27. 
92 Bolt, supra note 33.  
93 North Florida Ecological Services Office, supra note 31.  
94 Hudson, supra note 5, at 165. 
95 Id. 
96 Bolt, supra note 33.  
97 Southern Forests for the Future, supra note 17.  
98 Hudson, supra note 5, at 176.  
99 Gopher Tortoise Management Plan, supra note 4, at 5.  
100 Id. at 5. 
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production are the primary threats.101 In south Florida, tortoise habitat has been destroyed or 

degraded by urbanization, intensive agriculture, and invasive exotic plant species.102  

Invasive exotic plant species are also negatively affecting gopher tortoise populations as 

well as many other species of native Florida wildlife.103 Vegetation, such as Brazilian pepper, 

Australian pine, and melaleuca, have been introduced into Florida ecosystems by humans, either 

purposely, or by accident.104 These invasive plant species thrive in Florida’s warm weather and 

good growing conditions.105 They soon take over much of the habitat that would normally belong 

to native vegetation, which is what the gopher tortoise and other native Florida species eat.106 

Invasive plant species pose an enormous threat to the ecological integrity of the natural Florida 

ecosystem they invade.107 Invasive plant species have an indivisible impact on native 

ecosystems, which also makes them an environmental problem.108  

The current gopher tortoise generation is aging and suffering lower reproductive success 

due to degraded habitat conditions.109 As older gopher tortoises die, they are not being replaced 

by younger ones.110 Degradation of gopher tortoise habitat on silvicultural111 lands occurs when 

                                                           
101 Id. at 5. 
102 Id. at 5. 
103 Bolt, supra note 33.  
104 Id. 
105 Id. 
106 Id. 
107 Randall S. Abate, What can animal law learn from environmental law, in Invasive Animal Species: International 

Impacts and Inadequate Interventions, 334 (Randall S. Abate ed., 2015). 
108 Id. 
109 Protection of Gopher Tortoise in the Eastern Portion of Its Range Warranted but Precluded Under the 

Endangered Species Act, U.S. Fish & Wildlife Service, http://www.fws.gov/northflorida/Releases-

11/20110726_nr_Gopher_Tortoise-12-month_Warranted_but_Precluded_Finding_Eastern_Portion_of_range.html 

(last visited Nov. 22, 2015). 
110 Id.  
111 The practice of controlling the establishment, growth, composition, health, and quality of forests to meet diverse 

needs and values. Wikipedia, https://en.wikipedia.org/wiki/Silviculture (last visited Nov. 22, 2015).  
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the canopy of pine plantations becomes closed and little or no understory forage is available to 

tortoises.112  

Another threat to gopher tortoises, are when well-meaning animal lovers have been 

confusing the gopher tortoise with its counterpart, the sea turtle.113 People think they are helping 

the turtle, which is actually a gopher tortoise, by placing them in the water where they end up 

drowning because their feet are not adapted for swimming.114 This is because gopher tortoise 

nests can be in dunes adjacent to sea turtles nesting beaches, and people have been incorrectly 

identifying them as sea turtles.115 This has become another cause of death for the gopher 

tortoise.116 The gopher tortoise is continuing to decline throughout its range.117 The necessary 

measures need to be implemented to ensure its preservation into the future.  

II. EXISTING LEGAL FRAMEWORK  

This section will explore two types of protection pertaining to the gopher tortoise: state 

and federal. This section will discuss the ESA, and the important sections of the act pertaining to 

the gopher tortoise. It will then discuss the state protection the gopher tortoise currently has, and 

how that protection is currently being implemented.  

A. The Endangered Species Act 

"Nothing is more priceless and more worthy of preservation than the rich array of animal 

life with which our country has been blessed." -President Nixon, upon signing the Endangered 

Species Act.118 

                                                           
112 Gopher Tortoise Management Plan, supra note 4, at 5.  
113 Rowena, supra note 16.  
114 Id.  
115 Id. 
116 Id. 
117 Gopher Tortoise Council, supra note 1.  
118 Sarah Matsumoto, Cara Pike, Tom Turner, Ray Wan, Citizen’s Guide to the Endangered Species Act, 

Earthjustice, (2), (2003), http://earthjustice.org/sites/default/files/library/reports/Citizens_Guide_ESA.pdf (last 

visited Nov. 22, 2015).  
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In 1972, President Nixon declared that conservation efforts in the United States aimed 

toward preventing the extinction of species were inadequate, and he called on the 93rd Congress 

to develop comprehensive endangered species legislation.119 Congress responded, and the ESA 

of 1973 was signed into law.120  

The purpose of the ESA is to protect and recover endangered species and the ecosystems 

upon which they depend to survive.121 The ESA is administered by the U.S. Fish and Wildlife 

Service (FWS) and the Commerce Department’s National Marine Fisheries Service (NMFS).122 

Mostly, the FWS oversees the list of threatened and endangered plants and animals.123 The list 

includes mammals, birds, reptiles, amphibians, fishes, insects, plants, and other creatures.124 

Under the ESA, species may be listed as either “endangered” or “threatened.”125 

Endangered means “A species is in danger of extinction throughout all or a significant portion of 

its range…”126 Threatened means “A species is likely to become endangered within the 

foreseeable future.”127 All species of plants and animals, except pest insects, are eligible for 

listing as endangered or threatened.128   

1. Section 4, Listing a Species Under the Endangered Species Act  

Section 4 of the ESA; listing a species as threatened or endangered, is the first critical 

step in receiving ESA protection.129 It is important to note that candidate species130 receive no 

                                                           
119 Endangered Species Act Overview, U.S. Fish & Wildlife Service, http://www.fws.gov/endangered/laws-policies/ 

(last visited Nov. 22, 2015).  
120 Id.  
121 Id.  
122 Id.  
123 Matsumoto, supra note 118, at 12. 
124 Id.  
125 Endangered Species Act Overview, supra note 119.  
126 16 U.S.C.A. § 1532(6) (West) 
127 16 U.S.C.A. § 1532(20) (West) 
128 Endangered Species Act Overview, supra note 119.  
129 Matsumoto, supra note 118, at 15. 
130 Candidate species are plants and animals for which the U.S. Fish and Wildlife Service (FWS) has sufficient 

information on their biological status and threats to propose them as endangered or threatened under the Endangered 
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federal protection under the ESA until they are officially listed.131 Any person or organization 

may petition the FWS to list a species as either endangered, or threatened, by submitting 

information on the biology, distribution, and threat of the species.132  

A species can become listed under the ESA due to any one of the following five factors: 

(A) the present or threatened destruction, modification, or curtailment of its habitat and range; B) 

overutilization for commercial, recreational, scientific, or educational purposes; (C) disease or 

predation; D) the inadequacy of existing regulatory mechanisms; or (E) other natural or 

manmade factors affecting its continued existence.133  

When the FWS suspects that a species is sliding toward extinction, it places a notice in 

the Federal Register describing the situation and the studies that led to this conclusion.134 

Candidate species are identified in the Candidate Notice of Review, published annually in the 

Federal Register.135 Independent scientists and the public may comment on the proposed 

listing.136 Identification of candidate species and the threats affecting them assists environmental 

planning efforts in the following ways: 1) by providing advance notice of potential listings; 2) 

prompting landowners and resource managers to alleviate threats; and 3) possibly conserving 

these species so that listing is unnecessary.137 If a candidate species is subsequently listed, the 

                                                                                                                                                                                           
Species Act (ESA), but for which development of a proposed listing regulation is precluded by other higher priority 

listing activities. Candidate Conservation, U.S. Fish & Wildlife Service, 

http://www.fws.gov/southeast/candidateconservation/whatarecandidates.html (last visited Nov. 22, 2015).  
131 Save Our Big Scrub Inc., supra note 57, at 14. 
132 Matsumoto, supra note 118, at 18.  
133 16 U.S.C.A. § 1533 (1)(A)-(E) (West). 
134 Matsumoto, supra note 118, at 15.  
135 Section 4 Listing, U.S. Fish & Wildlife Service, 

http://www.fws.gov/endangered/about/episodes/11/11%20Transcript.pdf (last visited Nov. 22, 2015).  
136 Matsumoto, supra note 118, at 15.  
137 Section 4 Listing, supra note 135.  
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information provided in the Candidate Notice of Review will have identified threats and can help 

guide specific actions for the species’ recovery.138  

Within ninety days of receiving a petition to list a species under the ESA by a private 

citizen or organization, the FWS makes an initial response, or finding, and publishes it in the 

Federal Register.139 This ninety day finding has two possible outcomes.140 If the FWS determines 

that the petition for the species does not present substantial information indicating the petitioned 

actions may be warranted, the listing process stops.141 The ninety day finding may also conclude 

that the petition presents substantial information indicating that a listing action may be 

warranted. In this second scenario, the FWS proceeds with the listing process by collecting and 

evaluating additional information about the candidate species for a twelve month petition 

finding.142  

In developing the twelve month finding, the FWS conducts a status review that includes 

seeking additional information about the species from other federal agencies, states, tribes, non-

governmental agencies (NGOs), universities, commercial sources, and the public.143 The 

objective is to compile as much information about the species and its status as possible, and 

make a determination whether the species meets the definition of threatened or endangered.144 

The FWS identifies species for listing through internal assessment of their status.145  

Candidate species are assigned a listing priority number ranging from one to twelve 

based on the degree of threats they face, the imminence of the threats, and their taxonomic 

                                                           
138 Id.  
139 16 U.S.C.A. § 1533 (3)(A) (West). 
140 Section 4 Listing, supra note 135.  
141 Id.  
142 Id.  
143 Id. 
144 Id. 
145 Id. 
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uniqueness.146 Twelve is the lowest priority and one is the highest priority.147 These assessments 

routinely incorporate information from scientific literature, federal and state natural resource 

agencies, universities, and business sources.148 The Gopher tortoise was ranked at number eight 

on the list.149 The FWS found sufficient scientific and commercial data to propose listing of the 

gopher species as threatened or endangered throughout its range.150 However, the FWS said it 

was precluded from beginning work immediately on a listing proposal, because its limited 

resources have to be devoted to other, higher priority actions.151 When conditions for the gopher 

tortoise change, the FWS will re-evaluate its standing on the list.152 

The twelve month finding has three possible outcomes that are much like the ninety day 

initial outcome.153 If the FWS determines listing is not warranted, the process stops.154 If the 

FWS determines that the listing is warranted, the next step is the preparation of a proposed rule 

to list the species.155 When the proposed rule is published in the Federal Register, the general 

public is invited to provide comments, and peer review is conducted.156 If it is determined that a 

species needs protection under the ESA, a final rule is published in the Federal Register within 

the next year.157 It is the publication of a final rule that places a species on the lists of endangered 
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and threatened animals.158  Once a species is listed under the ESA, the FWS, or NMFS, must 

review the species’ status every five years.159 

Sometimes there is not enough budgetary or staff resources to proceed further in the 

listing process than the twelve month finding in light of other species that have greater 

conservation needs, and who have a higher priority for being listed under the ESA.160 This is 

when the twelve month finding concludes that a listing is “warranted but precluded” by higher 

listing priorities.161 In these situations, a species is considered a candidate for listing, and this is 

what happened with listing the gopher tortoise under the ESA.162 The FWS will continue to 

review the list of candidate species once a year until the species becomes listed, or until the 

agency decides that listing is not necessary.163  

a. Critical Habitat 

For most species facing extinction today, including the gopher tortoise, the biggest threat, 

is the threat of habitat degradation or loss.164 When a species is listed under the ESA, the FWS 

must consider whether there are areas that are essential to the species’ conservation.165 Biologists 

consider the following physical and biological habitat features: space for individual and 

population growth for normal behavior; cover and shelter; food, water, air, light, minerals, or 

other nutritional or physiological requirements; sites for breeding and rearing offspring; habitats 
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that are already protected from disturbances or are representative of the historical, geographical, 

and ecological distribution of a species.166  

Habitats that meet specific criteria relevant to the conservation of the species is proposed 

as critical habitat, and undergoes a process of public review and comment.167 The term “critical 

habitat” for a threatened or endangered species means “The specific areas within the 

geographical area occupied by the species . . . on which are found those physical or biological 

features essential to the conservation of the species, and which may require special management 

considerations or protection.168 Specific areas outside the geographical area occupied by the 

species at the time it is listed that such areas are essential for the conservation of the species.169  

The designation of critical habitat does not create a park or preserve.170 The designation 

of critical habitat primarily affects federal agencies.171 Identifying critical habitat enhances the 

conservation of listed species by providing important information about the actual and potential 

distribution of a species, and where opportunities may exist to work with FWS partners.172 As 

with the listing process, the FWS is required to use the best scientific data available to identify 

any areas of critical habitat.173  

An analysis of the potential economic impact of critical habitat designation is also 

required before critical habitat is designated.174 Based on this analysis, certain areas under 
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consideration for critical habitat may be excluded from designation.175 A critical habitat 

designation has no effect in situations where a federal agency is not involved.176  

Critical habitat does not affect private landowners who are undertaking activities that do 

not require federal permits, funding, or approval.177 Private landowner activities proposed within 

areas of critical habitat that involve federal authorization or funding are reviewed by the FWS to 

determine whether the project would appreciably diminish the value of that habitat.178 It was 

previously stated the gopher tortoise’s burrow is state protected, but it is important to note that its 

surrounding habitat is not protected unless private landowners chose to voluntarily protect its 

habitat, which will be discussed in greater detail below.  

b. Recovery Plan, The Candidate Conservation Agreement 

The goal of the ESA is not only to prevent extinction, but to also bring species back to 

healthy population levels.179 Endangered species have different needs and require different 

conservation strategies to achieve recovery.180 The single most important conservation measure 

for many threatened and endangered species, including the gopher tortoise, is habitat 

conservation or restoration.181  

The FWS encourages cooperative conservation efforts from states, federal agencies, tribal 

governments, NGOs, and other private interests for these candidate species, because they are 

species that might warrant future protection under the ESA.182 Inclusion on the candidate list is 
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supposed to promote cooperative conservation efforts for the species.183 Unfortunately, the 

candidate species list has become an ever more common excuse to avoid listing species, and to 

shield species from citizen petitions.184  

The FWS describes recovery as “the process by which the decline of an endangered or 

threatened species is arrested or reversed, and threats removed or reduced so that the species’ 

survival in the wild can be ensured.”185 Recovery plans are blueprints designed to guide the 

government in bringing listed species to a self-sustaining level.186 Section 4(f) of the act requires 

the government to develop and implement recovery plans for threatened and endangered species 

unless it is found that a recovery plan would not promote the conservation of the species.187 

During plan development, public input and comment are formally solicited.188  

Recovery occurs in three phases: reducing or eliminating threats to listed animals and 

plants; restoring, or maintaining self-sustaining wild populations; and removing species from the 

lists because they have recovered to the point where they no longer need the protection of the 

ESA.189 Recovery plans are non-regulatory documents that describe, justify, and schedule the 

research and management actions necessary to support recovery of a species.190 If successfully 

implemented, they can result in a listed species being reclassified from endangered to threatened 

status, or result in the delisting of the species and its removal from the protections of the ESA.191  

Because most gopher tortoise habitat is located on private property, measures to 

encourage private landowners to help tortoises have become an important component of a 
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comprehensive species conservation strategy.192 In Florida, the Candidate Conservation 

Agreement (CCA or Agreement) is the conservation strategy that has been implemented.193 It is 

a voluntary agreement that was created to preclude future need to list the gopher tortoise under 

the ESA.194 Although the Agreement is beneficial, it should not preclude the need for giving the 

gopher tortoise ESA protection, and why that is will be discussed in this section.  

Listing a species under the ESA can create regulatory restraints for public and private 

landowners.195 The Agreement was created in 2008, and was revised in 2012.196 The Agreement 

for the gopher tortoise was developed as a cooperative effort among state, federal, NGOs, and 

private organizations (Parties).197 The purpose of the Agreement is to collectively implement 

proactive gopher tortoise conservation measures across its eastern range.198 The Parties involved 

in the Agreement are seven federal agencies, six state and tribal agencies, and three NGOs.199  

The terms of the Agreement are to be governed by and construed in accordance with 

applicable federal and state law.200 The Agreement is not intended to limit the authority of the 

FWS.201 Nothing in the Agreement can supersede applicable state authorities.202 Additionally, 

the Parties expect that the Agreement will provide guidance and a framework within which 

interested private landowners can participate in gopher tortoise conservation in a voluntary and 

proactive manner.203 Landowner participation in the Agreement is voluntary. This could 
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potentially pose a significant problem for the gopher tortoise if a landowner is not willing or has 

no desire to preserve their land for the species.  

The Agreement’s sole purpose is to assist private landowners to conserve gopher tortoise 

habitat.204 The goals and objectives of the Agreement fall into two main categories.205 The first 

category is Range-wide Conservation and Management: By addressing gopher tortoise 

conservation holistically across its eastern range, the Parties hope to more effectively identify 

and conserve gopher tortoise habitat and populations; develop and implement management 

strategies that maintain or enhance gopher tortoise habitat; and monitor the response of the 

species to conservation and management.206  

The second category is Cooperation and Collaboration: By managing gopher tortoise 

conservation actions in a proactive and collaborative manner, the Parties plan to highlight 

existing individual gopher tortoise conservation actions and efforts and to share knowledge and 

information across a wide range and diverse collection of organizations.207 This also allows for 

an organized conservation approach that encourages uniform actions and reporting, integrates 

monitoring and research efforts with management, and supports partnership formation.208 These 

actions will be considered in any future determination to list the gopher tortoise, and may make it 

unnecessary to list the gopher tortoise in the foreseeable future.209  

Some private landowners are reluctant to engage in conservation activities that encourage 

use of their land or water by species’ such as the gopher tortoise.210 The Conservation Candidate 

Agreement with Assurance (CCAA) program is an aspect of the FWS’s implementation of the 
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ESA, that is intended to facilitate the conservation of proposed and candidate species, and 

species that may become candidates, by giving non-federal property owners incentives to 

implement conservation measures for declining or at-risk species.211  

The incentives available through CCAAs’ include providing property owners certainty 

that no further land, water, or resource use restrictions beyond those agreed to in the CCAA will 

be imposed if the species later becomes listed under the ESA.212 These CCAAs’ are only 

available to private landowners for actions on private land.213 These incentives could hurt 

vulnerable species such as the gopher tortoise, because if down the line the gopher tortoise 

receives ESA protection, private landowners will be exempt from giving any more of their land.   

2. Section 9, Prohibits the Taking or Killing of a Listed Species 

Section 9 describes activities which are prohibited in order to protect species from being 

harassed or killed, and having their habitat destroyed or disturbed. Once a species is listed, 

Section 9 of the ESA makes it unlawful for any person, including private and public entities, to 

take individuals of an endangered animal species.214 The term “take” means to “harass, harm, 

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such 

conduct.”215 Under Section 9, it is illegal to kill an endangered animal without a permit.216   

These prohibitions have been extended, by regulation, to threatened species.217 The term 

“harm,” mentioned as part of the definition of  take, is further defined by regulation to include 

significant habitat modification or degradation which actually kills or injures fish or wildlife by 
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significantly impairing essential behavioral patterns, including breeding, spawning, rearing, 

migrating, feeding, or sheltering.218 These actions, referred to as take prohibitions, apply to any 

person, organization, or entity including a federal agency.219  

3. Section 10, Exceptions to the Take Prohibition 

 In 1982, Congress amended the ESA to include some exceptions to the act’s prohibition 

against taking listed species.220 Under Section 10(a)(2), the FWS or NOAA Fisheries can issue 

permits that allow limited take of listed species for scientific purposes, or to enhance the survival 

of a species.221 These are known as incidental take permits.222 Examples of individuals and 

organizations that are issued permits for the limited take of listed species, include university 

researchers and conservation organizations, zoos, botanical gardens, and aquariums.223  

 Enhancement of survival permits that authorize limited take, also may be issued to 

private property owners who participate in voluntary conservation agreements, such as the 

Candidate Conservation Agreement, that provides conservation benefits to listed or candidate 

species.224 As previously mentioned, participating private landowners are also provided with the 

assurance that the FWS will not require additional actions beyond those specifically spelled out 

in the agreement.225 

To obtain an incidental take permit, a landowner must develop a Habitat Conservation 

Plan.226 Habitat conservation plans allow development to proceed if plans specify with scientific 

credibility that the impacts of proposed habitat changes are minimized to the “maximum extent 
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practicable” and that the take will not reduce the likelihood that the species will survive and 

recover.227   

In 1994, the FWS and NOAA Fisheries enacted Safe Harbor Agreements that encourage 

voluntary arrangements between the federal government and private property owners to protect 

endangered species.228 Under the program, landowners can engage in activities that increase the 

population of endangered species on their property in exchange for a guarantee that they will 

face no additional restrictions on the future use of their property.229 The FWS issues an 

“enhancement for survival” permit (a 10 (a) (1) (A) permit) that allows the landowner to return 

his or her property to its original condition at the end of the agreement.230 

4. Existing Florida Protection, Gopher Tortoise Management Plan 

Because the gopher tortoise is currently a candidate species, scientists and policy makers 

throughout the gopher tortoise’s range have focused attention on proactively implementing 

beneficial conservation measures now to prevent it from becoming federally listed in the 

future.231 One of the measures Florida decided to implement was the Gopher Tortoise 

Management Plan. This is a state implementation conservational plan to protect the gopher 

tortoise.  

The Florida Fish and Wildlife Conservation Commission (FWC) published its first 

gopher tortoise management plan in 2007, and the gopher tortoise was reclassified from a species 

of special concern to threatened.232 The plan was revised in 2012, and it was intended to guide 
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the continued recovery of the gopher tortoise in Florida through 2022.233 The revised goal and 

objectives shift the focus away from the regulation and permitting of gopher tortoises that were 

implemented under the 2007 plan, to additional conservation actions emphasizing a non-

regulatory approach to conserving the gopher tortoise.234    

The leading threat to the gopher tortoise is the rate of population decline, inferred from 

loss of habitat.235 The updated plan ensures the humane and responsible relocation of all gopher 

tortoises from development sites.236 The FWC no longer issues incidental take permits that allow 

entombment237 of tortoises.238 In July 2007, the FWC voted to end a sixteen-year-old policy that 

allowed developers to bulldoze the gopher tortoise burrows as long as they obtained a permit.239 

Entombment, has led to the burial of more than 94,000 tortoises since 1991, according to state 

estimates.240 The actual number could be as high as 900,000, a university biologist suggested, 

citing evidence that developers' representatives often undercount the tortoises on their 

property.241   

The ten year plan of hopefully no net loss of gopher tortoises will be accomplished by 

meeting all of the following objectives: (1) Minimize the loss of gopher tortoises by 2022 by 

ensuring humane and responsible relocation of all gopher tortoises from lands proposed for 

development, minimizing illegal harvest of tortoises, creating best management practices for 

agricultural and silvicultural lands, implementing methods to reduce juvenile mortality, reducing 
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loss of tortoises to disease, and reducing vehicle-related mortality through education and 

exclusion measures. (2) Increase and improve gopher tortoise habitat by 2022.  

This will require ongoing coordination with public agencies on the management of 

gopher tortoise habitat on protected lands in addition to restoring degraded lands with potential 

gopher tortoise habitat. Both public and private land acquisition averaging 57,000 acres per year 

will help to conserve the species distribution and maintain wildlife corridors between 

undeveloped lands. Identifying addition incentives to encourage habitat management and 

conservation easements on private lands is instrumental to increasing the acres of managed and 

protected habitat. (3) Enhance and restore gopher tortoise populations where the species no 

longer occurs or has been severely depleted on protected, suitable lands by 2022.242  

This will require an evaluation of protected lands to determine where gopher tortoise 

populations are depleted and the condition of the habitat.243 Implementation of a range-wide 

population monitoring protocol to help evaluate the status of the species throughout Florida will 

help to determine where gopher tortoise populations need to be restored.244 The last objective (4) 

is: Maintain the gopher tortoise’s function as a keystone species by 2022 by addressing specific 

management needs and creating guidelines for relocation of priority commensal species from 

development sites as appropriate.245 Best management practices for priority commensal species 

on agricultural and silvicultural lands will also be created, and land managers and the general 

public will be targeted with information about the broader role of the gopher tortoise as a 

keystone species.246 This conservational plan is not to take place of the gopher tortoise receiving 
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federal protection under the ESA, but it is to assist the state with trying to preserve the gopher 

tortoises that are left before they become extinct.  

III. PROPOSAL FOR LISTING THE GOPHER TORTOISE UNDER THE 

ENDANGERED SPECIES ACT 

 Gopher tortoise decline is a problem that must be addressed now. It cannot wait until the 

assessment of the Candidate Conservation Agreement is in. It cannot wait until 2022 for the 

results of the Gopher Tortoise Management Agreement, which is seven years away at the time of 

this writing. Residential and business development is growing at an increasing rate in Florida.  

Measures to save this species from extinction must be implemented now. If we delay too long to 

give this species the protection it deserves, it may be too late, and there may be no tortoises left 

to protect.  

This section will discuss implementing revisions to the ESA in order to list the gopher 

tortoise. It will also discuss revisions to the Candidate Conservation Agreement, as well as 

revisions to the Gopher Tortoise Management Plan. The current protection for the gopher 

tortoise is a beneficial first step, but it is not good enough. Many threatened and endangered 

species rely on the gopher tortoise burrow for survival, therefore the tortoises’ preservation needs 

to be of the highest importance.  

A.  Section 4, Listing a Species 

Getting a species listed under the ESA is not an easy, but a difficult and tedious process. 

As previously discussed, there are many hurdles involved, and it can take many years for a 

species to become listed under the ESA, if it even gets listed at all. Some species worthy of 

listing status do not even get listed, such as what happened with the gopher tortoise. This section 

will discuss two proposed amendments to the ESA that will not only give the gopher tortoise the 
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best chance of survival, but it will also help other species as well who are in danger of becoming 

extinct. The second part of this section will discuss how to use the Candidate Conservation 

Agreement to its maximum potential. 

1. Protect Candidate Species and Modify the Listing Process 

 Current candidate species do not have protection under the ESA, and this is not 

acceptable for species who need ESA protection now, like the gopher tortoise. The gopher 

tortoise cannot afford to wait until the listing process is complete to receive the federal protection 

it needs and deserves. It is understandable that there is a process and procedure that the gopher 

tortoise must go through in order to be placed on the ESA list for protection. However, some 

slight revisions can shorten the listing process to give the gopher tortoise a better chance of 

receiving the federal protection it deserves.  

 Candidate species such as the gopher tortoise, should receive some sort of protection 

even if it is minimal, under the ESA while it is waiting to be listed. This class of species waiting 

to be listed could be called “candidate species waiting for protection.” This class would have the 

following provisions in place: Setting a firm year and a half deadline for the FWS to come up 

with decision regarding whether a species deserves ESA protection; and, Temporarily preserving 

a portion of the habitat for the candidate species waiting for protection to ensure protection of the 

species who currently reside in that habitat. 

 The listing process which has previously been discussed, is a process that takes too long.  

I propose enlarging, as well as training the FWS staff to make the listing process more efficient, 

so that it runs smoother and quicker. If these two proposals are implemented, the year and a half 

deadline should be much more feasible. The FWS is a governmental agency, and because the 

money has to come from someplace to fund this proposal, I suggest the funding come from 
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companies that are polluting and destroying the environment. The taxes from these 

environmentally destructive companies should directly fund the destruction they cause.   

 I propose that the portion of the habitat to be preserved should range from 25%-40%. The 

reason I have come up with these percentages is because anything over 45% would most likely 

be considered preserving too much of the species land, and will likely bring big backlash from 

landowners and politicians, and anything below 25% is just not enough habitat preservation. I 

believe the 24%-40% range is a realistic amount of land that is capable of being preserved.  

 I propose that any business building in a candidate species habitat, should have to pay a 

conservation fee based on how much profit the business brings in. The more profit the business 

makes, the higher the conservational fee. These conservational fees will go towards the costs of 

preserving and maintaining candidate species habitat.   

 These revisions, tax implementations, and conservational fees have the opportunity of 

making a huge impact, not only for the gopher tortoise, but for many other species threatened 

with extinction. If a species does not have state or federal protection, then it is completely on its 

own, and its chance of survival becomes virtually non-existent. Yes the gopher tortoise has 

portions of its habitat preserved in Florida, but this is on a voluntary, not mandatory basis. If the 

gopher tortoise has protection of the ESA, its habitat preservation would be mandatory because it 

would be on a federal level. This would give the gopher tortoise assurance of the protection it 

deserves so it can have an opportunity to be preserved for future preservations.   

2. Revisions To The Candidate Conservation Agreement  

 The Candidate Conservation Agreement is a brilliant conservation plan to help preserve 

the gopher tortoise for future generations. While the gopher tortoise continues to wait to be listed 

under the ESA, revisions to the agreement can be made to further enhance the chance of its 
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survival. The proposed revisions include: implementing participation all over Florida, such as 

preserving more gopher tortoise habitat than what is currently being protected, and making it 

mandatory for private landowners, not voluntary; and bringing on more Parties to protect the 

tortoise.   

 Implementing participation of private landowners all over Florida would drastically 

increase the chance of survival for the gopher tortoise, especially if participation was mandatory, 

not voluntary. Private landowners do have a right to do what they want on their property, and 

they should. However, this right is not absolute, and landowners should have to give up some of 

their land to conserve a species who is in danger of becoming extinct, such as the gopher 

tortoise. Like the habitat preservation percentages previously suggested for the ESA, the same 

percentages would be implemented for the state. Private landowners very likely will cause an 

uproar because they do not want to be told what to do with their land, but they will have to get 

deal with it. The gopher tortoise was here before private landowners acquired their property, and 

their preservation needs to take precedence and be of higher importance.    

 The next possible revision to the agreement would be bringing in more Parties to help 

protect and spread awareness of the gopher tortoise throughout the state. There are only a three 

NGOs listed on the revised agreement. NGOs and not-for-profit organizations would very likely 

help protect the gopher tortoise if they were aware of just how important they are to the Florida 

ecosystem. More gopher tortoise outreach programs could help implement this proposal. In 

addition to bringing in more NGOs, and not-for-profit organizations, private citizen parties could 

also help the gopher tortoise. This is different form private landowners, because these private 

citizens would be donating on a monetary level, or they could help with educational outreach of 

the gopher tortoise. These proposed revisions to the agreement are not to take place of giving the 
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gopher tortoise ESA protection it deserves. These revisions to the agreement can further help 

preserve the gopher tortoise in addition to ESA protection.  

B. Section 10, Exceptions to the Take Prohibition 

 As with almost any statute, there are exceptions. The ESA is no different. Some 

exceptions should be allowed, while others should not be. Private landowners should not be the 

exception to the rule. Revisions to Section 10 of the ESA can be implemented to ensure the 

gopher tortoise has the best chance of survival. This section will discuss two revisions to Section 

10: Landowners should not have exceptions to a threatened or endangered species; and, 

Implementing fines for landowners who do not follow the rules.  

1. Landowners Should Not Have Exceptions to a Threatened or Endangered Species 

 Currently under Section 10, if a private landowner has preserved part of their land for a 

candidate species before it becomes listed under the ESA, the landowner will become exempt 

from forcefully relinquishing any more land after the species acquires ESA protection. This 

means that if the gopher tortoise whose future is already in peril, became listed under the ESA 

today, a private landowner is allowed to refuse to conserve more of its land for the preservation 

of its habitat. This exception completely contradicts the point of the ESA in the first place. A 

proposed revision to this exception is private landowners no longer being exempt from having to 

preserve their land for the now ESA listed species living on their property.  

 Private landowners should, and now they would, have to make the appropriate 

accommodations on their land to help preserve that species habitat. If the gopher tortoise finally 

becomes listed under the ESA, a private landowner is allowed to refuse to conserve some of its 

land for the preservation of its habitat, if it has already preserved some of its land for a candidate 

species. This is not fair to the gopher tortoise, or any other species’ whose future hangs in the 
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balance. When a species’ finally becomes listed that is when they should be able to get the 

protection they deserve, and private landowners should not be exempt. 

2. Implementing Fines for Landowners Who Do Not Follow the Rules 

 There should be consequences for refusing to help a species on the ESA list. To ensure 

participation is followed, one solution is to implement fines to ensure participation for 

conservation of the species habitat. The money collected from the fines could go to conservation 

efforts. If landowners refuse to pay the fines, then incarceration might also be an option. 

Incarceration could range from thirty days to six months.  

C. Gopher Tortoise Management Plan 

 The Gopher Tortoise Management Plan is a great conservation plan Florida that has been 

implemented to help preserve the gopher tortoise. However, just like the Candidate Conservation 

Agreement, there is room to improve the management plan that would better help and preserve 

the gopher tortoise. This section will discuss the proposed revision to the Gopher Tortoise 

Management Plan, and additional conservation efforts that can be implemented through the 

management plan. The proposed revision is evaluating the results of the plan every year, and 

based on those results, making the necessary changes to ensure the best possible survival rate for 

the gopher tortoise.  

1. Revision to the 2012 Management Plan 

 Waiting until 2022 to evaluate the results of the management plan for the gopher tortoise, 

is too far away. The number one threat affecting the gopher tortoises’ future, is habitat 

destruction. Results of the management plan need to be evaluated every year, and based on that 

year’s evaluation, the necessary changes need to be made in order to ensure the best possible 

survival rate for the gopher tortoise. 
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 With results of the management plan not being evaluated until seven years from now at 

the time of this writing, there is no way of knowing how many tortoises will have died until then. 

Gopher tortoise habitat destruction has only continued to worsen, and it will only get worse as 

Florida continues to develop. The exact number of gopher tortoises alive today is not known. If 

action is not taken until the results of the management plan are in, the results have the potential 

of being so low, that help may no longer be an option for the gopher tortoise. Action needs to be 

taken now to preserve the gopher tortoises that we have left before there are none left to protect.    

2. Additional Conservational Efforts 

 Additional conservational efforts can also be implemented to make a more profound 

impact on saving the gopher tortoise. Additional conservational efforts would be: doing outreach 

educational programs with children at schools to educate them about the importance of the 

gopher tortoise; doing outreach programs in communities where more gopher tortoises’ live to 

implement community involvement; and having law students do internships and legal research 

on the gopher tortoise.  

 Outreach educational programs with children at elementary and middle schools could 

very beneficial for the gopher tortoise. Children are the future. If they are taught at a young age 

about the importance of the gopher tortoise and why we should be protecting them, the 

probability of them trying to help either now or when they are older increases. Children might 

also try to get their parents involved to help. Outreach educational programs with teenagers 

could also be very beneficial to the future of the gopher tortoise.  

 Most cities and towns hold monthly town hall meetings. Educational outreach programs 

could be offered in geological places with the highest gopher tortoise populations. These 

outreach programs could be offered once a year at one of these town or city meetings to discuss 
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who the gopher tortoise is, the importance of the gopher tortoise, and what we can do as a 

community to protect it. People will be more inclined to help if they are educated about the 

matter at issue.  

 Finally, having law students conduct legal research, or having legal internships that 

would encompass writing to politicians and the legislature, could really help benefit the gopher 

tortoise. Legal internships could lead the way to getting ESA protection for the gopher tortoise. 

Legal interns could help draft a new petition to the FWS to list the gopher tortoise. Legal interns 

could write to the Florida legislature asking for protection to be extended to gopher tortoise 

habitat, not just gopher tortoise burrows. The interns could speed up the process of getting the 

gopher tortoise listed. They could also bring more statewide attention to an important issue that 

needs to be dealt with now. These proposed additional conservation efforts could help give the 

gopher tortoise the ESA protection it deserves. 

CONCLUSION 

It is true the gopher tortoises’ threatened status in Florida does ensure there are some 

protective measures in place. However, this protection also needs to be implemented at the 

federal level if we are serious about preserving this keystone species for future generations. 

Protection at the federal level would make preserving gopher tortoise habitat mandatory, whereas 

now it is on a voluntary basis. Habitat loss is the number one threat to the gopher tortoise, so 

protective measures need to be in place so ensure its preservation. The gopher tortoise is vital to 

Florida’s ecosystem. If we lose the gopher tortoise, we will also lose other threatened and 

endangered species who depend on the gopher tortoise for its existence. To create change, we 

must be the change, and change needs to be implemented in order to save the gopher tortoise.  
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